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 P-R-O-C-E-E-D-I-N-G-S 

 6:33 p.m. 

  CHAIRPERSON MITTEN:  Good evening, ladies 

and gentlemen.  This is a public hearing of the Zoning 

Commission of the District of Columbia for Thursday, 

November 13, 2003.  My name is Carol Mitten and 

joining me this evening are Vice Chairman Anthony Hood 

and Commissioners Peter May and John Parsons. 

  The subject of this evening's hearing is 

Zoning Commission Case No. 01-33.  This case is a 

request for text amendments to Title 11 of the 

District of Columbia Municipal Regulations ("DCMR").  

Those are the Zoning regulations to create a new 

overlay to be called the High Density Residential 

Retail Overlay. 

  We had a hearing on an initial set of 

proposed regulations in July 2002.  Those regulations 

were significantly modified and readvertised for the 

hearing tonight in the D.C. Register on August 29, 

2003.  Copies of that hearing announcement are 

available to you and they are in the wall bind near 

the door. 

  This hearing will be conducted in 

accordance with the provisions of 11 DCMR Section 

3021.  The orders of procedures will be as follows:  
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Preliminary matters followed by the presentation by 

the Office of Planning, reports of any other 

government agencies, reports by any ANCs that are 

represented here tonight, organizations and persons in 

support, and organizations and persons in opposition.  

  The following time constraints will be 

maintained in this hearing.  The Petitioner which is 

the Office of Planning in this case will have 30 

minutes.  Organizations will have five minutes.  

Individuals will have three minutes.  The Commission 

intends to adhere to these time limits as strictly as 

possible in order to hear the case in a responsible 

period of time.  The Commission reserves the right to 

change the time limits for presentation if necessary 

and notes that no time shall be ceded. 

  All persons appearing before the 

Commission are to fill out two witness cards.  These 

cards are located on the table near the door as well. 

 Upon coming forward to speak to the Commission, 

please give both cards to the reporter who is sitting 

to our right. 

  The decision of the Commission in this 

case must be based on the public record.  To avoid any 

appearance to the contrary, the Commission requests 

that persons present not engage the members of the 
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Commission in conversation during a recess or at any 

other time.  Staff will be available throughout the 

hearing to discuss any procedural questions you may 

have and you can direct those questions to Mr. Bastida 

or Mrs. Schellin. 

  Please turn off all beepers and cell 

phones at this time so as not to disrupt these 

proceedings.  At this time, the Commission will 

consider any preliminary matters.  Mr. Bastida, are 

there any preliminary matters? 

  MR. BASTIDA:  The Staff has no preliminary 

matters, Madam Chairman. 

  CHAIRPERSON MITTEN:  Thank you, Mr. 

Bastida.  I just want to remind folks that the origin 

of this text amendment came out of a requested map 

amendment and the map amendment is not before us 

tonight.  We are discussing the proposed overlay in 

the abstract.  We are not talking about mapping it in 

any particular location.  I would ask you to keep your 

comments focused on the substance of the overlay and 

not discuss where it may eventually be mapped because 

those will be taken up at the time that we have the 

map cases before us.  Thank you.  Now we will turn to 

the presentation by the Office of Planning. 

  MS. McCARTHY:  Thank you, Madam Chair.  
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members of the Commission, ladies and gentlemen.  My 

name is Ellen McCarthy.  I'm the Deputy Director of 

the Office of Planning for Development Review and 

Historic Preservation.  I just wanted to provide a 

very brief context and then Arthur Jackson to my left 

will be doing the main presentation tonight. 

  What I wanted to remind people because it 

has been quite some time is that we originally got 

into the development of the high density 

retail/residential Overlay because when we looked at 

places on the generalized land use map of the 

comprehensive plan that called for mixed use, a 

mixture of residential and commercial, we had in terms 

of zoning tools only two tools available.  One was to 

either zone part of a square that was identified as 

mixed use residential and part of it commercial or we 

could zone the entire thing a commercial zone which 

also permitted residential.  The problem was once a 

square was zoned commercial it tended to create an 

expectation that there would be a completely 

commercial use on the site especially if we wanted 

high density on the site which then drove up the value 

of the land beyond the point where any perspective 

purchasers were interested in putting housing on the 

site. 
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  Since we were very interested in making 

sure that where the comprehensive land use map, where 

the generalized land use map identified mixed use and 

identified residential as one of the elements of that 

mixed used that we got residential on that site, we 

began to look for another tools.  We were particularly 

concerned because we recognize the importance of 

street level retail both in contributing to the 

liveliness and vitality of streets and pedestrian 

activity and also for providing necessary neighborhood 

services.  So we wanted something that would permit an 

apartment building above but under all of our existing 

apartment building zones, one was precluded from doing 

any retail at the ground floor except for hairdresser 

kind of very minor retail that could only be accessed 

from inside the building and couldn't have a sign 

outside.  It wasn't really the kind of retail that the 

neighborhoods were asking for in terms of getting 

neighborhood serving retail. 

  So given that we didn't have a tool that 

met those needs, that's why we came up with the notion 

of filling that gap by creating the high density 

retail/residential overlay.  Now Mr. Jackson is going 

to explain some of the changes that were made from the 

last version that was advertised. 
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  MR. JACKSON:  Thank you.  Madam Chair, you 

ably described what happened up to this date.  

Briefly, the Office of Planning has been working with 

 your Office of Corporation Counsel to further refine 

the amendment text published on August 29, 2003 for 

the second public hearing.  One expressible change was 

to incorporate special exception provisions generally 

allowed in the neighborhood commercial overlay 

districts with additional standards that are unique to 

the high density residential/retail overlay which I 

will refer to as "HDRR."  Note that the Zoning 

Commission approval of this text amendment would not 

rezone any property.  Actually establishing the HDRR 

would require separate Commission actions.  

  The balance of my supplemental report is a 

single table of explanations for significant changes 

since the original amendment text was advertised in 

June 2002.  Staff now recommends the following 

modifications to the new proposed text.  Now this is a 

slight departure from the cover letter that you have 

now but the first modification that we're recommending 

is to restate existing section 1305.1 to state "In the 

NC overlay district, the matter of right height and 

floor area ratio limits shall serve as the guidelines 

for plan unit developments except as permitted for 
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maximum floor area ratios in high density 

residential/retail overlay districts."  This is a 

change in that we are taking the same wording and 

moving it from 1404.2 to 1305.1. 

  The second change would be to restate 

section 1315.16 to be as follows.  "Property shall 

earn a residential floor area bonus of 1.0 square foot 

for every one square foot reserved for permitted 

retail and service uses up to a maximum of 0.5 FAR in 

addition to the allowable floor area ratio in the 

underlying zoning district." 

  The third change would be to restate the 

new proposed section 1315.18 as follows.  "The maximum 

permitted gross floor area for total permitted 

commercial and residential uses in HDRR overlay 

district under an approved plan unit development shall 

be 5.0 FAR in R-5-D and 6.5 FAR in R-5-E." 

  Lastly to restate the newly proposed 

section 1315.24 as follows.  "The maximum permitted 

lot occupancy shall be 80 percent except that the 

Board of Zoning Adjustment may grant a special 

exception from this requirement pursuant to section 

3104 of this title but only as to the ground floor.  

The special exception may be granted without regard to 

the applicable side and rear yard requirements of the 
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underlying zoning district.  Any applicant seeking a 

special exception pursuant to section 1315.24 shall 

prove through submitted building plans and other 

relevant evidence that a proposed building will and of 

course the conditions that are currently stated would 

continue." 

  Now at this point, the Office of Planning 

stands ready to walk through the amendment proposed 

text highlighting the principal changes or to respond 

to questions at the pleasure of the Chair and the 

Commission. 

  CHAIRPERSON MITTEN:  Thank you, Mr. 

Jackson.  Let me just ask you one question so I'm 

clear.  You are no longer proposing a restatement of 

1304.2.  Is that correct? 

  MR. JACKSON:  No, if you'll turn to that 

page which is page five in the attachment, 1304.2 is 

near the bottom. 

  CHAIRPERSON MITTEN:  Page five or page 

four? 

  MR. JACKSON:  Page four.  I'm sorry.  The 

highlighted text in red would shift down to be under 

1305.1. 

  CHAIRPERSON MITTEN:  All right. 

  MR. JACKSON:  And it would be worded as 
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"except as may be permitted for maximum floor area 

ratios." 

  CHAIRPERSON MITTEN:  Okay.  I was writing 

as fast as I could when you were reading that earlier 

and I missed that.  So what's the pleasure of the 

Commission?  To have him walk through it or just ask 

questions?  Walk through. 

  MR. JACKSON:  I could also walk through 

page by page and you can ask questions on any page we 

get to. 

  CHAIRPERSON MITTEN:  We'll interrupt you. 

 How's that? 

  MR. JACKSON:  That's good.  On the first 

page is just some general guidance on how to read my 

hieroglyphics here.  Basically the instructions are in 

blue and these instructions would carry over from the 

original advertisement.  The significant changes ?- 

  CHAIRPERSON MITTEN:  Let me just say.  

This is very helpful so thank you for doing this. 

  COMMISSIONER HOOD:  Some of us don't have 

the color version.  I have the black and white 

version. 

  MR. JACKSON:  Okay. 

  CHAIRPERSON MITTEN:  It's still very 

helpful. 
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  MR. JACKSON:  If you can share the blue 

copies please. 

  CHAIRPERSON MITTEN:  We're all set to go 

now. 

  MR. JACKSON:  All right.  The text that's 

in regular print is essentially from the existing 

Zoning regulations.  The text that is highlighted with 

italics is significant provisions that have been 

changed or are reflected in other changes further 

down.  The text in bold, black and underlined is new 

proposed text. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. JACKSON:  First, on page one, I note 

that the previous sections that were proposed under 

13.350 of the Zoning regulations are not necessary now 

because we have increased the information that's 

available within the proposed regulations.  

Specifically the proposed sections 1315.1 and 1315.4 

explain the categories of using the subject to high 

density overlay provisions.  That's the first arrow. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. JACKSON:  Then the second section 

talks about how the section 1315.15 explains the 

limits of nonresidential uses.  The new amendment text 

will incorporate references to the standards and 
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flexibility applied in the NC overlay and the general 

provisions.  Now the reason I put in the entire 

section 1300, not the entire 1300 but most of the 

1300, is to try to explain how some of the provisions 

that apply in other neighborhood overlay districts 

would also apply in HDRR. 

  Particularly I would highlight some 

significant changes by incorporating 1300.2.  This 

allows the establishment of a new individual NC 

overlay district over time so that over time the 

Commission could review and approve applications to 

establish new overlay districts.  Under the purposes, 

we are supplementing the purposes that are generally 

applied to all neighborhood commercial overlay 

districts with additional purposes that are in HDRR 

which are below. 

  On page two, we made a specific change.  

Previously we had talked about making some changes to 

the wording having to do with resident districts, but 

instead we made a change where the NC overlay 

discussion on the 1301 now does not preclude 

nonresidential districts simply by changing 

"commercial zoned district" to "zoning district."  The 

 only reason that change was made was so the NC 

overlay could apply to both residential and commercial 
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districts. 

  CHAIRPERSON MITTEN:  And you did that 

because the HDRR is a subset of the neighborhood 

commercial overlay chapter.  Is that correct? 

  MR. JACKSON:  Well, essentially the 

neighborhood overlay districts were designed to be 

part of the commercial districts, not residential. 

  CHAIRPERSON MITTEN:  Right.  That's 

because we're in Chapter 13 that you are making that 

particular change. 

  MR. JACKSON:  Yes.  Then under the 

designated uses what we wanted to indicate was that 

although there's a list of designated and restricted 

uses that are allowed in NC overlays generally, the 

new proposed provisions 1315.7 through 1315.9 list all 

 the uses that would allowed on HDRR.  Since there is 

a conflict between this provision and the new 

sections, the new sections would be the ones that 

would be enforced. 

  Next page.  On to page three, the first 

bullet highlights how the reference change in wording 

and the listing of separate uses under the HDRR 

essentially eliminates all the references to uses in 

C-1.  The general reference to uses in C-1 does not 

apply under HDRR because of the new wording. 
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  CHAIRPERSON MITTEN:  All right. 

  MR. JACKSON:  There are provisions here 

that talk about different types of uses that should be 

limited.  The ground floor is for banks, loan offices, 

financial institutions and so forth.  The new 

provision 1315.17 adds additional limitations on banks 

 and financial uses.  Now note that if the Commission 

should decide to make some changes to 1302.4 or other 

provisions that limit restaurants or other uses that 

may not be desirable in the neighborhood commercial 

overlays that those provisions would automatically 

carry over to HDRR.  The advantage of this of course 

is if there is a methodology that's developed that 

would limit restaurants and it was implemented here, 

it would apply in HDRR. 

  CHAIRPERSON MITTEN:  So when we get to 

revisiting that particular issue again then that would 

just a one shot change and it would just ripple 

through. 

  MR. JACKSON:  Right.  The solution would 

be applicable across the board. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. JACKSON:  This also notes that 

limitation on drive-thru accessory uses applies to 

HDRR.  Also we had originally proposed provisions that 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 16

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

had different provisions with regard to access of 

driveways across street frontages and into parking 

lots.  We basically adopted the wording that's already 

in neighborhood commercial overlay pertaining to 

vehicular access to parking spaces. 

  CHAIRPERSON MITTEN:  Let me just ask you 

as it relates to 1303.2 and the idea is to have people 

use alleys, but what happens if there is no alley? 

  MR. JACKSON:  They apply for a special 

exception. 

  CHAIRPERSON MITTEN:  And we have a 

provision that makes that a special exception as 

opposed to ?- Oh, that's in 1304. 

  MR. JACKSON:  Right. 

  CHAIRPERSON MITTEN:  Good. 

  MR. JACKSON:  Any more questions on page 

three?  Page four, the special exception flexibility 

and the provisions under the NC overlay apply in HDRR. 

 However HDRR also provides additional standards that 

would supplement everything that's already listed, 

exceptional use, exceptional circumstances, vehicular 

egress, ingress, imposing requirements.  So the 

standards that are under HDRR would be in addition to 

these. 

  Now the first proposed change to the 
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advertised text is listed below.  Essentially the 

reason this was added was because initially what we 

talked about doing was adding to residential uses the 

potential to have ground floor retail and service 

uses.  With regard to that provision, we didn't want 

to penalize or diminish the residential potential of 

any site.  So in essence we were adding a 0.5 FAR to 

the envelope. 

  The provisions as stated under 1305 

essentially state that if you're going to a PUD, the 

PUD is subject to matter of right.  Now matter of 

right HDRR is increased by the bonus.  So what we're 

trying to do is to insure that if you should happen to 

go for a PUD, you still provide the maximum allowable 

residential opportunities but you still have to 

provide that 0.5 retail and service uses. 

  I would also note that there was 

potentially no difference between what the matter of 

right and the PUD FAR limits would be consistent with 

the current regulations.  Under the current 

regulations, they are 6.0 PUD.  And then you have the 

0.5 for 6.5 as a matter of right so there wouldn't be 

any change. 

  CHAIRPERSON MITTEN:  Right.  Okay. 

  MR. JACKSON:  But note, we make no change 
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to the ?- There's no additional flexibility on height. 

 A 90 foot limit is a 90 foot limit. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. JACKSON:  Page five, here we're doing 

a more direct comparison between the previous 

advertised text for the new 1310 and the 1315.  The 

rights subsection on the introduction reincorporates a 

reference that indicates that the HDRR only applies to 

areas that are already mapped for Madam in the 

comprehensive plan and the generalized land use map of 

the comprehensive plan. 

  We think this is important because often 

times we use the comprehensive plan have a lot of 

interpretations that can applied.  However if you have 

a visual document that explains where these mixed uses 

are supposed to go, then everybody knows where the 

potential is.  Now I've had some people who have 

complained that the generalized land use map has some 

errors.  Yes, there could be some errors in various 

parts, but assuming that we have a generalized land 

use map that reflects the intent of the comprehensive 

plan, then that would be the easiest way to identify 

where these potentially could go and to what extent 

they would affect various communities. 

  CHAIRPERSON MITTEN:  Then if it was 
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believed that there was an error on the map then that 

could be brought out at the time of the hearing where 

we would consider putting the overlay in place. 

  MR. JACKSON:  Right. 

  CHAIRPERSON MITTEN:  It's not 

automatically that it goes there. 

  MR. JACKSON:  Yes.  Actually that's a good 

point that you raise, Madam Chair.  There probably 

will be in each instance this comes up specific 

concerns that the community will express, the 

Commissioners will like to investigate and of course 

the Office of Planning will discover.  That can be 

part of our process of analysis before you would even 

consider the issue. 

  MS. McCARTHY:  And let me just add.  The 

other part of that that's worth amplifying that it 

would appear that there was a sense that if you had a 

zone that was R-5-D or R-5-E that automatically this 

overlay would apply to it.  Once again it would have 

to be separately mapped and applied to that particular 

area.  It does not automatically get applied to that. 

  MR. JACKSON:  All right.  The next 

reference explains that the revised amendment text 

clarifies some of the HDRR text and may replace 

general information in the NC overlay.  So this just 
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reinforces the fact that if HDRR and the NC overlay 

provisions conflict, HDRR has precedence. 

  The further down, the last bullet, was a 

description of a specific site where we thought HDRR 

would go.  After further consideration, we have long 

since decided that this is a tool that can be utilized 

in many areas of the city and felt that it would be 

good to refine and approve the tool and then decide 

where it should go so that in essence to a specific 

location was dropped because we thought that should be 

reconsidered when the tool was in place and this was 

judged on its merit.  I'll go on to page five. 

  CHAIRPERSON MITTEN:  But let me just ask 

Ms. Monroe as this is more of a technical matter.  If 

we map the HDRR overlay district.  Someone looks and 

says "Okay, I need to go section 1315."  They go to 

1315 and they read 1315.2 and it says "In the event 

that there's any conflict with these provisions that 

I've skipped because there's nothing referring me to 

them or there's nothing that says I'm bound by any of 

those," is there some link that needs to be made 

beyond say in the event of a conflict we need to be 

saying or is that's what the introductory is saying? 

  COMMISSIONER LANCASTER:  Yes.  If you look 

at the first sentence "Except as otherwise 
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specifically noted, the provisions of 1300 through 

1304 shall apply within an HDRR..."  So you are there. 

 I think that takes care of it. 

  CHAIRPERSON MITTEN:  Okay.  Thank you. 

  MR. JACKSON:  All right.  Page six.  The 

first bullet makes reference to the fact that the 

previous subsection is no longer needed because new 

subsections 1315.7 through 1315.9 list all of the 

allowable retail and service uses in HDRR.  The next 

subsection was restated in 1315.14 with the list of 

allowable uses and the new construction that is 

subject to HDRR provisions as described in 1315.4.  

Then finally the utilization of ground floor area, how 

actually that should be implemented is explained under 

1315.11.  Now if you look on the right side just to 

highlight, the 1315.4 actually explains what triggers 

the requirements for HDRR, what types of construction 

would trigger those requirements. 

  The next bullet talks about new text to 

explain what the bonus is.  Previously the bonus was 

open ended in that you could get as much as we got, 

provided more retail and service.  You could get more 

floor area.  But we felt that it was important to keep 

the scale so that the scale of existing development in 

R-5-D and R-5-E did not substantially change beyond 
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the 0.5 FAR.  We felt that it was important to cap the 

bonus to be equal to the retail requirement thereby 

keeping again the potential envelope for residential 

uses and of course providing our requirement. 

  Now at the same time, if the developer 

should decide they want to do more than the 

requirement, it would still be taken out of that 

envelope.  So it would never exceed the maximum 

allowable FAR under HDRR. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. JACKSON:  Then the next bullet talks 

about the floor area ratios and we have a new 

provision that states what the maximum floor area 

ratios would be for HDRR under the PUDs.  However the 

maximum floor ratio as a matter of right would be 

simply the underlying zoning maximum plus the bonus. 

  Then the previous proposed subsection has 

been replaced by 1315.20 to address allowable uses and 

potential service uses to the larger neighborhood.  A 

lot of these references really are to subsequent 

subsections.  When we get to those subsections, you 

may have questions when we actually read them.  Any 

questions on page six? 

  CHAIRPERSON MITTEN:  No. 

  MR. JACKSON:  We're halfway there.  On 
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page seven, we have a new subsection that is a request 

that was made by the Commission to list specific uses 

that would be allowed and not allowed in HDRR.  

Planning Staff went a bit further in that we also 

identified uses that would be exempt from the 

provisions of HDRR looking at all the allowable uses 

within a residential district.  So since R-5-D and -E, 

we would basically have to go back to all the uses 

that are allowed in residential areas. 

  The other subsections are basically 

superceded by the new proposal.  Were there any 

questions about the uses that were listed on the right 

column? 

  CHAIRPERSON MITTEN:  No. 

  MR. JACKSON:  Okay, we'll go to page 

eight.  I would note that under 1315.8(n) that should 

be flower stand instead of lower stand.  So it's 

flower stand and florist shop at (n).  Any questions 

on page 8?  Let's go to page nine. 

  CHAIRPERSON MITTEN:  All right. 

  MR. JACKSON:  On page nine, we complete 

the list of uses.  We'll go to 1315.10.  This is the 

section that talks about the gross building area that 

we reserve for a permitted service and uses and 

1315.11 indicates how much the ground floor would have 
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to be preserved for those uses.  And 1315.12 talks 

about the character of the street wall.  1315.13 talks 

about the minimum ceiling height and the bullets talk 

about how the minimum floor to ceiling is identified 

and the spelling out of windows for plan neighborhood 

retail and commercial square footages in new 

construction or renovated construction. 

  1315.14 spills over to page 10 highlights 

the maximum allowable FAR for permitted retail and 

service uses.  Again remember that the goal was always 

to result in a mixed use project which would be 

predominantly residential.  The retail and service 

component should never be the predominant use on the 

site.  For that reason, we have put in these caps. 

  1315.15 reinforces that by saying that 

"permitted service and retail uses shall not occupy 

more than one-third of a building's total FAR."  Then 

1315.16 has been changed somewhat to clarify that the 

so-called bonus would be in addition to the allowable 

floor area ratio in the underlying zoning district. 

  Then the 1315.17 is the additional 

limitation on banking and financial uses.  1315.18 

describes the maximum floor area for permitted 

commercial and residential uses and PUDs.  That limit 

is 5.0 FAR in R-5-D and 6.5 FAR in R-5-E.  Under 
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current regulations the maximum FAR would be 4.5 for 

R-5-D and 6.0 FAR in R-5-E.  As I noted before the 

increase is simply no more than 0.5. 

  The next section talks about at what point 

parking requirements will be triggered.  If any 

individual service or retail use would exceed a floor 

area equal to or exceed of 10,000 square feet, then 

they have to park it.  The next highlighted text 

indicates where you have the parking requirements for 

those uses.  1315.21 clarifies that access to parking 

spaces or loading berths are only permitted from 

alleys. 

  COMMISSIONER MAY:  Can I interrupt for a 

second? 

  MR. JACKSON:  Yes. 

  COMMISSIONER MAY:  I got stuck back on 

1315.12. 

  MR. JACKSON:  Okay. 

  COMMISSIONER MAY:  "Not less than fifty 

percent of the surface area of the ground floor level 

street wall of each building shall be devoted to 

display windows for and entrances to, permitted retail 

and service uses."  That's fine enough when we're 

talking about new construction, but when we are 

talking about existing buildings that because of the 
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value of the renovation work, this kicks in.  We could 

conceivably be talking about an historic property that 

does not have that much display space available. 

  MR. JACKSON:  Right. 

  COMMISSIONER MAY:  So does that mean that 

automatically we're going to have this potential 

conflict particularly if it's actually ?- I mean that 

it might not necessarily be a historic building.  It 

could be simply an older building with character that 

does not have that much glass or does not have the 

apply to have that much glass whether it's because of 

the construction of the building or how it's ceded on 

the site, whether it's the first floor as English 

basement or any assortments of complications that 

could come in with this.  Did you consider those? 

  MR. JACKSON:  Yes.  What currently happens 

in areas that have these types of requirements 

particularly with historic buildings is if the 

building hasn't been restored of course it goes to a 

Historic Preservation Review Board ("HPRB") and they 

will make recommendations about what changes that they 

would like to see and they are coming for a variance 

usually from the overlay itself. 

  In this case - this is reflective of 

similar requirements in the Arts Overlay District - 
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what you can do is basically come in for a special 

exception.  The special exceptions are broad enough 

that they can deal with a number of complications that 

might result from a building that may not necessarily 

be able to be converted to this extent. 

  MS. McCARTHY:  Well, we had talked about 

this internally and also acknowledged that another 

possibility would be to identify design related 

requirements like that that then we could have a 

separate provision that said "For buildings that are 

in existence as of the date that this is adopted, that 

those design requirements would not apply" so as to 

not make people have to go through the special 

exception process if they had an existing building 

that they wanted to put retail in.  We did not want to 

discourage that if it were otherwise located where we 

would like to see retail.  That was something else 

that the Commission could certainly consider. 

  COMMISSIONER MAY:  That's kind of where I 

was ? 

  MR. JACKSON:  Of course, the last option  

would be that the Commission does have the flexibility 

to draw the lines or the boundaries however they want 

it.  During the course of the public review of the 

proposed overlay, if the Commission decided to draw 
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the lines to maybe take out certain street frontages 

that they thought was unsuitable for the change, that 

would be a possibility also.  So an irregular boundary 

for the overlay. 

  COMMISSIONER MAY:  Okay.  That particular 

notion is somewhat problematic because we'll have to 

issue instructions for mapping to future zoning 

commissions because except for Mr. Parsons, no one 

will remember those. 

  MR. JACKSON:  Okay. 

  COMMISSIONER MAY:  I think the notion of 

having some separation particularly for this 

requirement between an existing structure and a new 

structure is probably a smart thing to do because we'd 

want to make it as automatic as possible.  I don't 

think we want to create a situation right from the 

start where there is that potential for conflict 

between Historic Preservation Review and the zoning 

requirements. 

  I also would say that if you are talking 

about existing buildings, I wouldn't even necessarily 

tie it to when this regulation is put into place 

because ?- 

  MS. McCARTHY:  That's right because it 

could be mapped ?- 
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  COMMISSIONER MAY:  It could be mapped ten 

years from now.  It could be mapped 30 years from now 

on a building that's 25 years old at the time. 

  MS. McCARTHY:  That's right.  I think we 

would totally agree with that.  Being the Division of 

Development Review and Historic Preservation, we 

wouldn't want anything in here which would constitute 

an incentive for people to tear down historic or 

nonhistoric buildings but that otherwise were 

contributing to the character of the neighborhood. 

  COMMISSIONER MAY:  Right.  And it 

definitely gets even more complicated when it's a 

building that's perceived to some value but it isn't 

necessarily recognized as an historic structure.  

Okay. 

  MR. JACKSON:  All right.  Any more 

questions about page eight? 

  CHAIRPERSON MITTEN:  Page nine. 

  MR. JACKSON:  All right.  Page 10.  

Finally the section 1315.22 indicates that the rear 

yard measurements would not be from the rear property 

line but be from the alley because it's in the section 

774.7 of the Zoning regulations.  Then page 11 which 

is the last page we looked at the Zoning requirements 

and indicated that the larger of the requirement 
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between the residential and the nonresidential uses 

would be what would be employed.  Then we have 

additional text that allows increasing the allowable 

lot occupancy to beyond 80 percent if certain 

standards are met.  Again this particular section 

special exception has additional standards that would 

be applied for consideration of that request. 

  Then we've also given the Zoning 

Commission the opportunity to grant special exceptions 

when they are considering initiating the map amendment 

such that cases could come in and that issues could be 

identified initially during the research that before 

this is considered a public hearing and for file 

action.  That Zoning Commission could grant special 

exceptions in different cases when the map amendment 

is established. 

  Finally it talks in terms of the special 

exception review and how the appropriate agency should 

submit written reports that explain the issues that 

are raised by the proposal.  That's my brief walk-

through the proposed amendment and the additional 

changes that we are requesting.  I still remain 

available for questions or further explanation. 

  CHAIRPERSON MITTEN:  Thank you, Mr. 

Jackson.  This is another technical question for Ms. 
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Monroe as it relates to 1315.25.  If we were mapping 

an area with HDRR, that would be a rulemaking case and 

then we'd have the special exception which would be a 

contested case. 

  COMMISSIONER LANCASTER:  Which one? 

  CHAIRPERSON MITTEN:  1315.25, page 11.  If 

we were just mapping one property which is unlikely 

unless we were increasing an existing overlay. 

  COMMISSIONER LANCASTER:  I think one 

property ?- Well, you're asking a general question. 

  CHAIRPERSON MITTEN:  I'm starting with the 

more general.  I could devise a scenario where we 

would only be doing one. 

  COMMISSIONER LANCASTER:  Right, which 

would be a contested case. 

  CHAIRPERSON MITTEN:  Right. 

  COMMISSIONER LANCASTER:  No, I think in 

general it would be a rulemaking.  I would agree with 

you. 

  CHAIRPERSON MITTEN:  So we might need a 

little rethinking of 1315.25 for that reason. 

  MR. JACKSON:  Madam Chair. 

  CHAIRPERSON MITTEN:  Yes, sir. 

  MR. JACKSON:  I would be remiss if I 

didn't express my appreciation to the Office of 
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Corporation Counsel and particularly Lori Monroe for 

their assistance in formatting, editing and otherwise 

 making our ideas more legible and legal. 

  CHAIRPERSON MITTEN:  That's all good.  So 

thanks to everybody who participated in this.  Any 

further questions for Mr. Jackson? 

  COMMISSIONER HOOD:  Madam Chair, I'm going 

to ask a question.  If we have the HDRR and I know 

we're talking about this inclusionary zoning piece.  

Has that been looked into and how would that affect 

developers?  I'm going back to the statement that was 

made that we encourage the overlay and not make it 

mandatory.  Has that been thought out because we're 

still trying to also get that affordable housing 

piece?  What state of posture would that leave a 

developer? 

  MS. McCARTHY:  It's funny you should ask 

that because we just had a developer come in today who 

desired to have HDRR mapped on their property.  We 

talked to them instead about the fact that it was in a 

location where we had indicated that we would not do 

zoning map changes to increase the density in the 

vicinity of the Metro but we would in our upper 

Wisconsin area where we have a plan where we just 

released today I believe that would indicate some 
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areas in which we would consider additional height to 

be appropriate and indicated that the way we purposed 

to achieve that additional height is through zoning 

increases in conjunction with PUDs with the affordable 

housing requirements through inclusionary zoning 

incorporated within that. 

  In this particular instance, the developer 

was also interested in ground floor retail.  We can 

and should in the ?- You make a really good point that 

in those instances instead of simply looking at the 

increment between what they are permitted under the 

existing zoning versus what they would get under a 

higher density zoning through the PUD, we should not 

necessarily apply the affordable housing requirements 

to the total increase, but maybe look at subtracting 

the ground floor retail requirements especially if 

they are going to be requirements in the HDRR instead 

of simply permitted.  Or at least we should recognize 

the fact that we need to explore that with our 

inclusionary zoning task force.  That's an excellent 

issue that we need to be sure to look at as they are 

both developing at the same time to make sure they are 

developing consistently with each other. 

  COMMISSIONER HOOD:  Okay.  Thank you. 

  CHAIRPERSON MITTEN:  Anyone else?  All 
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right.  We're ready to move to reports by any ANCs 

that might be here.  We have in the record already 

reports from ANC 2-B, 3, 4-G and 1-C.  So anyone here 

representing an ANC this evening? 

  All right.  Then Mr. Bastida or somebody 

is getting our sign-in sheet so we'll just wait for a 

moment.  Under folks in support, we have Barbara 

Kahlow if you would take a seat at the table and 

Jeffrey Kianne, take a seat at the table.  Anyone else 

who would like to testify in support that doesn't 

happen to be on the list?  Ms. Kahlow, why don't you 

go ahead and get started? 

  MRS. KAHLOW:  Thank you.  I, Barbara 

Kahlow, have lived in the West End in Square 14 since 

1988.  I have been active in many of these cases 

throughout Foggy Bottom West End and some elsewhere in 

Ward 2.  My principal interest in zoning relates to 

liveable communities which are safe in compared to the 

economic fatalities of the District of Columbia. 

  I'm also concerned about traffic and 

parking as they adversely affect liveable residential 

communities.  In some instances, I have supported 

proposed projects such as the Mixed Use PUD in Square 

51 in the West End, the Mixed Use Project in Square 71 

also in the West End, the Mixed Use PUD in Square 122 
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and the PUD in Square 101. 

  As this Board knows all too well, I have 

opposed projects also such as the two IMF PUDs in 

Squares 120 and 119 and the Red Cross project in 

Square 104.  I also with Ellen McCarthy of the Office 

of Planning in her earlier life supported retail 

downtown. 

  On November 3, 2003, I submitted my 

notification of intent to testify today as required by 

the Commission's hearing notice.  The Foggy Bottom 

West End Advisory Neighborhood Commission ANC-2A and 

the area in which I live did not pass a resolution 

since our community is divided on this issue.  On July 

29, 2002, I testified at the Commission's hearing 

basically in support with some recommended 

improvements of proposed text amendments.  Most of my 

recommendations today parallel those I made in July 

`02 except for those that have already been adopted by 

OP. 

  As for how I feel, I support the 

establishment of an HDRR for R-5-D and R-5-E 

residential zoning districts which are designated for 

a mixture of high density residential and low moderate 

density commercial uses in the D.C. comp plan.  I 

support 1353.3(d)'s requirement for a minimum amount 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 36

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of neighborhood serving commercial uses on the ground 

floor of any new building or in an existing building 

that is not historic that undergoes major renovation 

or rehabilitation.  I agreed with Mr. May that 

historic buildings may not be appropriate. 

  I also support the not less than 0.5 FAR 

retail requirement in 1315.10.  As for the 1.0 and 1.5 

maximum FAR retail services requirements in 1315.14 

for R-5-D and R-5-E respectively, I recommend a 1.5 

maximum in both zones. 

  Also I support FAR bonuses as provided in 

1315.16.  However I would recommend a higher cap than 

0.5, possibly 1.5 and additional bonuses for two 

important things, (1) which you will be hearing about 

from others today, some affordable low and moderate 

income housing especially as a replacement for any 

eliminated by a new development and (2) preferred 

retail service uses such as a grocery store and a 

library and obviously a department store. 

  Additionally in 1315.5, I strongly 

recommend the exclusion of community-based residential 

facilities since CBRS too often undermine the 

livability of a residential area. 

  CHAIRPERSON MITTEN:  Just finish up with 

last paragraph. 
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  MRS. KAHLOW:  Thank you.  Lastly one of 

the effected squares for an HDRR is Square 37 in the 

West End since it's currently zoned R-5-B.  I strongly 

support an overlay for that square. 

  CHAIRPERSON MITTEN:  Why don't we let you 

give that testimony at the Square 37? 

  MRS. KAHLOW:  Okay.  Well, let me just add 

at the end.  I received something this evening, a copy 

of October 31 OP cover memo which I had not seen.  I 

have not been able to evaluate it, but I remain 

concerned about PUDs.  Thank you very much for 

considering my testimony. 

  CHAIRPERSON MITTEN:  Thank you.  We'll 

have Mr. Kianne testify and then we'll ask questions. 

  MRS. KAHLOW:  Thank you. 

  CHAIRPERSON MITTEN:  I see the size of 

this so I'm going to ask you to hit the highlights 

please.  Will you turn on your microphone for me and 

state your name for the record? 

  MR. KIANNE:  My name is Jeff Kianne.  I'm 

a principal in an entity called 5220 Wisconsin Avenue 

LLC which owns a parcel of ground in Friendship 

Heights near the Friendship Heights Metro.  I'm the 

other half of the development entity that you met 

today, Ms. McCarthy. 
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  I'm here to testify in favor of the HDRR 

overlap and I'll just hit a few points.  I have one 

reservation which I think is important with respect to 

the current draft.  First, I believe the proposed 

overlay would be an excellent tool to create vibrant 

and mixed use neighborhoods.  After careful study, the 

proposed regulation is very well balanced and 

extremely well drafted.  It's important that everyone 

recognize as you have in the draft that the proposal 

would only authorize the overlay.  It wouldn't mandate 

it for any area so that any piece of property that 

would be considered for it would have to go through a 

public process. 

  The only reservation that I have with 

respect to the HDRR as it's now drafted is that it 

requires that in addition to having underlying zoning 

of R-5-D and R-5-E that the site be designated on the 

generalized land use map for a mixture of high density 

residential and low density commercial uses.  I think 

the problem with that is that the generalized land use 

map often follows by a very substantial period of time 

other studies and processes that the District uses to 

indicate what particularity it might have for zoning.  

  In the case of the property that I have 

and other properties around town, when a Strategic 
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Neighborhood Action Plan ("SNAP") process has been 

completed and the strategic framework plan has been 

put into place, it seems to me that it ought to be 

sufficient to conditions necessary to have the HDRR 

considered for that site.  Take for example the SNAP 

in the upper Wisconsin Avenue corridor that will be 

finished in the next 90 days.  We're not sure what it 

will all say but it will be finished and it will have 

been a very comprehensive process to include the 

District, the community and landowners.  That ought to 

be sufficient to set the conditions for the 

consideration of the HDRR. 

  If we require that the generalized land 

use map be changed to reflect for example the SNAP 

process there or the District's transit-oriented 

development policy, it could be years before a 

particular parcel could even be eligible to be 

considered for the HDRR.  That's the single 

reservation that I have with respect to the drafting. 

 I think it's an important one.  If you want this to 

be an effective tool and I think it can be an very 

effective tool to create very vibrant neighborhoods 

with neighborhood servicing retail which we need and 

particularly in my particular case, the upper 

Wisconsin Avenue corridor. 
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  CHAIRPERSON MITTEN:  Thank you.  And I can 

assure you we'll read the written testimony.  Any 

questions for Ms. Kahlow or Mr. Kianne.  All right.  

Then thank you both. 

  Let me just ask a question before I call  

up the next panel and this can be for Ms. Monroe or 

Ms. McCarthy.  What is the status of SNAP plan 

relative to the comprehensive plan?  Is it part of the 

comprehensive plan?  Does it have the same weight for 

our purposes? 

  MS. McCARTHY:  Thanks, Lori.  The 

Strategic Neighborhood Action Plan is actually the 

wrong term.  Our SNAP plans were really not designed 

to be land use plans so much as budget priority 

documents from each of the 39 clusters in the city.  

They were to provide input to the city's budget 

process after that about the priority people wish to 

put on parks, improvements or public space, 

maintenance and similar kinds of considerations. 

  Some of them addressed land use issues but 

many did not.  What we are in the process of doing at 

least one in every ward is a strategic development 

plan.  When those are completed as was done for Tacoma 

and is being done now for Southwest Waterfront, we 

take them to the city council for their adoption.  I 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 41

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

believe what the Office of Corporation Counsel advised 

was that if we were to take them and try to have them 

adopted formally as part of the comprehensive plan by 

legislation, not only is that a more complex process 

in terms of first reading and second reading and 

having to go up to Congress and have the Congressional 

layover period and the rest of it, but it also 

technically would reopen the entire comprehensive plan 

 to amendment and revision. 

  That was not something that we were 

prepared to do at this point in time and not something 

that the Council was interested in either.  So the 

compromise was to have them adopted by resolution and 

to consider that as something adopted by the City 

Council with public hearing through the Committee as a 

whole and then adoption by the full Council, they 

would constitute supplementary guidance to the 

comprehensive plan.  Then of course we expect as we go 

through the comp plan revision process over the next 

one to two years that we would look to incorporate all 

of those in the broader comprehensive plan in some 

way. 

  But then as you know after we had the City 

Council adopt the Tacoma plan, we then drafted a map  

change that was recommended as part of the Tacoma plan 
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and brought it to the Commission.  We are treating 

essentially as guidance from the comprehensive plan.  

Maybe the best analogy is to the policy map that the 

comprehensive plan has which isn't the generalized 

land use map but which does identify housing 

opportunity areas, neighborhood commercial areas and 

others and which constitutes supplemental guidance to 

the generalized land use map. 

  CHAIRPERSON MITTEN:  So the last thing you 

said makes me think that the answer to the question 

that I'm going to ask you is no.  In a strategic 

development plan, does that include for the smaller 

area that's being considered the equivalent of the 

land use map or is that not a component of it? 

  MS. McCARTHY:  I think if one were parsing 

it very strictly, it could not be considered to 

replace or as a substitute for the generalized land 

use map.  That's why we've chosen the word 

"supplement," the generalized land use map and the 

comprehensive plan, but our belief is that 

particularly given the language of the Zoning Act that 

Zoning cannot be inconsistent with the comprehensive 

plan.  This creates additional context in which one 

can interpret the generalized land use map which is 

just general guidance and where there are always a 
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number of policies within the rest of the 

comprehensive plan that enlighten one's interpretation 

of the specific designation in the generalized land 

use map. 

  CHAIRPERSON MITTEN:  I get that.  Maybe I 

should have just asked my question more specifically 

which is if we decided to broaden the language of 

section 1315.1, I just want to know how this would be 

executed in the event that we'd like to do it.  If a 

strategic development plan does not have the 

equivalent sort of "lingo" let's say and also 

presentation in terms of mapping proposed land uses, 

then how would we be able to modify 1315.1 to be a 

little more flexible and responsive to the strategic 

development plan?  Maybe you would want to think about 

that and at least offer us an alternative in the event 

we would like to consider it. 

  MS. McCARTHY:  I think we would want to 

sit down with the Office of Corporation Counsel and 

put something together that would pass legal muster, 

but we'd be happy to do that. 

  CHAIRPERSON MITTEN:  Okay.  Thank you.  

All right.  Last call for those in support.  In 

opposition, I have Ann Hargrove representing the 

Committee of 100, Lindsley Williams.  Three minutes.  
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You can all come up.  Mr. Durkin and Eric Colbert.  

You all get three minutes a piece. 

  MS. HARGROVE:  Shall I start? 

  CHAIRPERSON MITTEN:  Please. 

  MS. HARGROVE:  Good evening.  My name is 

Ann Hargrove.  I'm with the Committee of 100.  We've  

reviewed these proposals and have some reservations 

about their enactment at the current time and 

certainly without further analysis and without further 

consideration about amendments to the comprehensive 

plan in advance to considering such proposals which 

would include text amendments as well as map 

amendments. 

  Strikingly, we feel that the Office of 

Planning has not done the extensive homework that 

would be necessary to tell us where, for what reasons 

and to what effect on existing neighborhoods this 

overlay should be applied in preference to existing 

zoning possibilities.  There's no an nexus there.  In 

fact, the purposes stated in the introductory section 

of the proposal are essentially a summary of the 

content of the proposal itself, not an explanation as 

to why in planning terms of the proposals should be 

adopted or what it is expected to do to existing 

neighborhoods. 
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  I should indicate that there is an 

attachment I want to work on a little bit more that I 

want to give you that is related to the mapped areas 

which were shown in the material that was submitted 

last year.  It's really very interesting what it 

shows.  If you would allow us to open the record long 

enough to provide it, I would really like to give you 

the rest of it after we've finished it. 

  CHAIRPERSON MITTEN:  Sure. 

  MS. HARGROVE:  The proposal would be 

applicable potentially to areas that many feel are 

unjustly and improperly zoned R-5-D and R-5-E as there 

were no mapping cases following the Zoning Commission 

Case No. 91-10 revisions of the R-5 Zones.  We are 

well aware that they wouldn't happen unless they are 

amendments to the comprehensive plan but the mere 

threat for people who have residential zones like that 

to know that they could be changed in that way is 

enough to seriously damage one's feeling of stability 

about zoning generally. 

  The overlay provisions for commercial use 

as an FAR bonus and increased lot occupancy would 

allow commercial residential density combinations that 

 are very similar to existing commercial zones.  In 

our attachment, we point out that there were many 
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cases during the 1980s to completely rewrite the 

commercial zones, to provide waterfront zoning, to 

provide a whole lot of additional zoning tools which 

are in the commercial arena.  There's been no study at 

all about their applicability, their success or how 

they should be used.  Nor has there been anything 

entered into the record about how much commercial 

zoning we need in the city and what locations in 

relation to existing residential zones.  We think all 

of those things are preliminary planning studies that 

should take place before anything is done. 

  The rigid standards for ground level 

retail or service use is height of that story 15 feet 

and large display windows are arbitrary for our 

residential overlay and equally arbitrary for many 

existing commercial districts.  If you have to have a 

15 foot ceiling for example, that means you're going 

to squeeze the height of the ceilings for the 

remainder of it if you have a 90 foot zoning envelope. 

 If you have these kind of arbitrary standards about 

plate glass, it has to be ground floor and that sort 

of thing. 

  For an existing buildings as Mr. May 

pointed out, it could be a disaster in terms of the 

architectural integrity of the residential zone and it 
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seems stupid.  You wouldn't even want to do it to 

commercial zones.  Many commercial zones survive very 

well without 16 foot ceilings.  This kind of stuff is 

really unnecessary and just an added bureaucratic 

thing that would come to no benefit. 

  By being applicable to particular compact 

areas within a zoning district, it would encourage 

small lot commercial development with attendant 

demolition in residential areas.  Let me point out 

that you can have this particular zone applied to a 

7,000 square foot lot.  You can't have it applied to a 

rowhouse, but you can tear down the rowhouse and 

immediately be eligible to have it.  We think it's a 

destabilizing feature to say that if someone can come 

in and request this kind of thing and particularly for 

the first time I heard tonight that these would not be 

contested cases, we are very alarmed to hear such a 

thing and would like to hear more explication if you 

don't mind in written materials or in a memo to us so 

that we can understand how that could be justified. 

  It lacks many things.  We will put it in 

our long description that we put to you.  There's just 

no way to determine which uses were desirable in these 

resident areas.  One of the problems we have had with 

the commercial zones is that we have a potpourri of 
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commercial uses that could be applied within the zone. 

 To correct that, we thought that by having overlays 

we could further define what particular uses were 

needed and a particular zone associated with a 

particular area. 

  All of these were designed originally to 

be like the New York City special districts and they 

were applicable to special areas with small area 

plans.  If you leave a potpourri like this, there's no 

way to say why you won't have a whole thing taken up 

with ABC uses and you certainly won't get cobbler 

uses.  You know the little cobbler shop that supposed 

to repair your shoes because with the expense of doing 

a renovation of that sort you aren't going to be able 

to have a client like that in there.  You would want 

more money applicable to it.  Anne Sellin in her 

testimony will point out an area where that stuff is 

done. 

  CHAIRPERSON MITTEN:  We're going to leave 

the record open for you to make an additional 

submission. 

  MS. HARGROVE:  Good. 

  CHAIRPERSON MITTEN:  Can you give me a 

sense of how long it will take you to prepare that? 

  MS. HARGROVE:  We're all very clobbered 
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right now, but I would say two weeks would help a lot. 

  CHAIRPERSON MITTEN:  Okay. 

  MS. HARGROVE:  Thanks. 

  CHAIRPERSON MITTEN:  Thank you.  Now I 

know you guys are all together and you're each going 

to have three minutes, but I did see the nice package 

that we have here and I'm just going to ask you to 

keep your comments as generic as possible and we're 

not going to be focusing on any specific location, 

development and so forth. 

  MR. WILLIAMS:  Your intent and ours are 

the same, Madam Chair.  We used a certain site that 

you're familiar with as an example and we wanted to 

see how well it would fit with what has been proposed. 

 We'll identify for you as series of problems and 

suggest some solutions.  The first witness for our 

team will be Mr. Colbert who will tell you quickly 

what he was trying to do and some of the problems.  

Then I'll turn to my report and Mr. Durkin will answer 

whatever other questions are appropriate. 

  CHAIRPERSON MITTEN:  Okay. 

  MR. WILLIAMS:  Eric. 

  MR. COLBERT:  Thank you, Madam Chair and 

members of the Commission.  I don't necessarily oppose 

the HDRR overlay.  As a matter of fact, my office is 
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working with Jeffrey Kianne and his partner on 

Wisconsin Avenue and I think that it's a very 

appropriate overlay for that site.  We did want to 

show this example though.  I think the ideas behind it 

can be generalized in terms of the thinking of how it 

can applied.  We just wanted to cite this as an 

example. 

  One of the problems if you look at a 

situation like this is that the west side of 23rd 

Street currently does not have any retail and ?- 

  CHAIRPERSON MITTEN:  So we are dealing 

with the generic street that has no retail. 

  MR. COLBERT:  Right.  It's largely a 

build-out situation.  Say for instances you wanted to 

convert these buildings.  There is low ceiling height 

here.  This has an English basement which would not 

provide handicap accessibility if you wanted to try to 

put some commercial in there.  This could be a 

generalized statement, but on M Street and L Street 

they are much wider streets and have a much more 

highly traffic not only from a car point of view but 

also pedestrian point of view. 

  Another issue that we have to deal with 

here is the fact that the edge of the sidewalk is set 

back considerably from the facade of the building.  
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That's another issue that needs to be taken into 

consideration when people are thinking about when to 

apply the regulations to certain areas. 

  I think there's another issue and, Ms. 

Hargrove brushed on it slightly.  That is the idea of 

the kind of architectural implications of it.  We've 

done buildings where we did have the retail on the 

ground floor and I'm going to show you one of those 

where it did work out really well.  But here we've 

designed a building that is hopefully reminiscent of 

some of the older buildings in the Foggy Bottom area. 

 You can see that one things that's been really 

helpful in residential buildings is to have bays, but 

it's very difficult with most of the buildings that do 

have commercial on the ground floor in trying to 

incorporate a bay and some of the kind of window 

designs that we have in this makes it difficult.  A 

retailer would want to have maximum glass.  Fitting 

that in aesthetically could be a potential problem. 

  Another issue, one thing that's been very 

helpful in residential development that you can apply 

to a lot of the projects that we've done is the 

ability to have an English basement so that when you 

come into the lobby you're on a half level.  You can 

go down and you get a free floor essentially from a 
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FAR perspective.  By suppressing one of the things 

that's the most important thing for an apartment 

purchasers or dwellers these days is to have a nice 

ceiling height.  That's another reason why the English 

basement is very important. 

  CHAIRPERSON MITTEN:  Okay.  You have one 

last thought. 

  MR. COLBERT:  I'm just saying if we put 

retail space in here you have to look at site.  If 

it's 97 feet wide, what I'm saying is ?- 

  CHAIRPERSON MITTEN:  Some generic site 

that might be 97 feet wide. 

  MR. COLBERT:  Yes, maybe more like 120 

would be a better minimum in order to make this 

requirement just because anything smaller than that 

it's really hard to get the kind of funds you need to 

get both a presence of a residential entry and 

commercial space.  Thank you. 

  CHAIRPERSON MITTEN:  Thank you. 

  MR. WILLIAMS:  Madam Chair.  My name is 

Lindsley Williams.  I'm a land use consultant 

affiliated with the law firm of Holland & Knight.  

I've been working on this project for longer than just 

about anything else I've been working on in that 

environment.  Joining me tonight is Bill Durkin.  
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We've prepared a letter which reminds you of some of 

the history of this report.  As to tonight's hearing, 

we have suggested to you for reasons that are 

identified in the details of Eric's diagrams that 

you'll be looking at generically that you either 

reject the text as proposed even as we advertised with 

OP's further modifications or that you convert its 

provisions from being proscriptive to enabling at 

least for interior lots - I'm on page four of my 

report - whose frontage is less than 120 feet wide, 

whose frontage is not immediately adjacent to the 

public sidewalk or where the total area within 60 feet 

of the frontage is less than 7,000 square feet. 

  We believe those three elements define a 

critical mast of what will allow both the retail uses 

that you're desiring and the residential uses that are 

the heart and soul of R-5-D and -E to work together.  

Without them, there is an inherent conflict and we 

believe the place to resolve it is in the regulations 

rather than having to traipse down BZA and seek relief 

at a certain point later on.  We justify that in 

detail in our letter on pages 4 and 5.  We also 

recommend that the minimum area to be required for 

preferred retail uses be reduced from 0.5 FAR which is 

half of the lot where only 75 to 80 percent is allowed 
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to be occupied to half of the floor plate of the 

ground floor area and that within the 60 feet of 

frontage because the retail uses that we're talking 

about that you're talking about are uses that are 

generally shallow.  They don't go back and work at a 

depth that is greater than 60 feet.  Maybe a kitchen 

here and there will work, but the bulk of the uses are 

shallow uses and that needs to be protected. 

  Because of the ceiling issue, this 15 foot 

ceiling issue, we are recommending that you explore, 

Madam Chair, ways in which you could allow additional 

height.  I believe you will find the suggestion there 

is one which would allow something that would have the 

shape of and perhaps the setbacks of a penthouse but 

allow a part of an additional story to be occupied to 

be a way in which we could get some vertical relief 

without changing the skyline. 

  We're not trying to put 18 foot 6, Mr. 

Parsons, on top of yet another story.  Read it 

carefully.  We're trying to figure out a way in which 

we can utilize an envelope that is available for the 

placement of penthouses but to get a little mileage 

and be able to find a place to put that 0.5 FAR.  R-5-

E is basically full when you look at the metrics and 

the requirements for ceilings.  We're saying "Let us 
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have a little bit of room up there to work with and 

make sure that if you do give us that distance that we 

actually use it in certain hypothetical street 

situations and in that sense we ask you to look at 

deeming this a business street if there's retail 

provided on the first floor, deeming it a business 

street so that we don't come into and find ourselves 

on the horns of the Height Act of 1910 particularly 

when it's facing a building that is already higher 

than that at this unknown location.  Thank you very 

much, Madam Chair. 

  CHAIRPERSON MITTEN:  Thank you.  Mr. 

Durkin. 

  MR. DURKIN:  Yes. 

  CHAIRPERSON MITTEN:  When the light is on, 

you're good to go. 

  MR. DURKIN:  I'm Bill Durkin and I'm with 

Circle Management, the owners and would-be developers 

of a piece of the property that happens to be a little 

smaller than 12,000 feet.  It's in a residential 

district.  We've designed the building that Eric and 

Lindsley have been talking about and come up with a 

pretty good looking building that has 58 ?- 

  CHAIRPERSON MITTEN:  I'm going to ask you 

not to focus on that.  Just focus on how the ?- 
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  MR. DURKIN:  It's a building that was 

designed on the 12,000 foot lot.  The focus of my 

comments is really that the overlay should not apply 

to a lot of this size, a 12,000 foot lot that happens 

to be 120 feet or more deep.  The problem with that is 

that it's only in the first 60 feet that you're really 

going to be able to utilize for retail. 

  In the case of a building that you might 

design that would be good looking on a 12,000 foot lot 

if you got 58 units without any retail you would be 

put down the 48 units with the retail and you would 

entirely change the character of the building.  You 

would not have the setbacks anymore because you would 

have to have the straight fenestration for the retail. 

 In essence, you would eliminate in our view with 

respect to our looking at such a lot the development 

potential for that lot.  It would just make the cost 

of the apartments if you could sell them to be too 

high and it would make development not feasible. 

  CHAIRPERSON MITTEN:  Okay.  So you're 

saying that there's a combination of size and depth 

and frontage that in certain circumstances can be 

incapable of meeting this in any kind of efficient 

way. 

  MR. DURKIN:  That's right.  So when you're 
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looking at size not look at lot size but look at the 

first 60 feet going back and then look at frontage, 

7,000 may be the right number, but you have to figure 

out where the 7,000 feet are.  We're suggesting that 

it should be a frontage of no less than 120 feet and 

then a depth of 60 feet and any combination there. 

  MR. WILLIAMS:  Madam Chairman and members 

of the Commission.  Mr. Harp's letter goes into a 

little more of this in terms of the value and I would 

point out as well that a bulk ?- 

  CHAIRPERSON MITTEN:  Your three minutes 

were up.  We're going to read your statement and Mr. 

Durkin is just going to finish up now.  Thanks. 

  MR. DURKIN:  Yes, any retail space that 

you would have to be putting in in the back would be 

largely without value. 

  CHAIRPERSON MITTEN:  Okay.  Thank you. 

  MR. DURKIN:  Thank you. 

  CHAIRPERSON MITTEN:  Any questions for 

this panel?  I look forward to reading your 

comprehensive analysis I'm sure as usual. 

  MS. HARGROVE:  Ms. Mitten, may I ask you a 

question real quick?  Really quick. 

  CHAIRPERSON MITTEN:  I may not answer it, 

but sure you can ask. 
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  MS. HARGROVE:  That's all right.  Let me 

ask it.  This whole case originally originated out of 

this kind of proposal in Foggy Bottom about which 

there's been considerable discussion and study.  Why 

not consider doing an overlay zone or change zoning 

for that area and not extend this thing to the whole 

city where you have not studied what the impact will 

be on existing neighborhoods or particular 

neighborhoods as to whether they even need it or want 

it?  Thank you. 

  CHAIRPERSON MITTEN:  We'll have that be a 

rhetorical question to the Commission.  Thank you. 

  COMMISSIONER HOOD:  Madam Chair, Ms. 

Hargrove will be submitting something for us.  Right? 

  CHAIRPERSON MITTEN:  Yes, she said two 

weeks would be helpful.  All right.  We'll have Anne 

Sellin come forward.  Deborah Akel.  Dorothy Miller 

and Bill Glew.  Ms. Sellin, why don't you go ahead and 

get started there?  Would you turn on the microphone 

for me?  There you go. 

  MS. SELLIN:  My name is Anne Sellin.  I'm 

representing the Residential Action Coalition.  I've 

looked at the maps prepared by the Planning Office in 

preparation for this case and reviewed several of the 

areas proposed as suitable for the application of the 
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overlay zone.  The maps are bad and confusing, but I 

think we've sorted this problem out.  I can discover 

no survey work and planning rationale to justify the 

creation of such a zone.  Indeed in the areas I've 

studied the results could herald the destabilization 

of small businesses and the needless defacing of 

handsome building. 

  I myself live in the R-5-D zone of 16th 

Street, an area well served by neighborhood commercial 

strips.  If you look at your first two pages, the 

picture is Columbia Heights.  Six blocks are 

designated on either side of the 14th Street from 

Monroe to Perry, just above the Tivoli Theater area.  

The strip is zoned C-2-A, a low rise strip with 

rowhouses on lots no more than 75 feet deep. 

  The 28 small businesses mostly in three 

story rowhouses on the east side of the street 

perfectly fulfill the purpose of C-2-A which is the 

zoning.  Many of the businesses have dwellings above 

the first floor which is commercial, but an almost 

equal number, 21 houses, are purely residential.  

These incubator small businesses which include a 

grocery store, two hair salons, a barbershop, a 

dentist, a tax service, a hardware store, a liquor 

store and a furniture store serve the neighborhood 
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well and will compliment the C-3-A strip of 14th Street 

running to the south where there is already a CVS drug 

store. 

  On the west side of the street are an 

Exxon station, the Giant Supermarket which will be 

torn down for a community center and the eight story 

Cavalier Apartments.  There's no reason whatsoever to 

overlay the proposed high rise zone which would result 

in the destruction of this functioning neighborhood 

strip and the displacement of residents. 

  My photo show houses on the strip on the 

west side of the 3400 and 3500 blocks of 14th Street.  

The present buildings are usually only 40 feet deep 

with backyards 30 feet deep.  The proposed zoning 

would permit 90 foot buildings covering the entire lot 

which would entirely deprive the residential rowhouses 

of light which lie east across a narrow alley.  They 

are usually just two story high by the way. 

  I'm including a photograph of a commercial 

building in the C-2-B zone at R and 17th of the type 

required by this new zone with plate glass windows for 

the commercial first floor.  Now this is just a six 

story building but it would certainly overwhelm the 

rowhouses in that neighborhood under discussion.  Nine 

stories would be far worse. 
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  CHAIRPERSON MITTEN:  Let me just ask you. 

Stop the clock for a second because I would just like 

to interrupt you as we're looking at these photographs 

as representative of some typical neighborhoods.  Are 

you saying that what's represented by these 

photographs are areas that would fit the parameters? 

  MS. SELLIN:  These were presented by the 

Planning Office as areas on the comprehensive plan map 

that need to be rezoned to this very high rise high 

density area.  So there's no consonance between what's 

suggested by the Planning Office and these extremely 

well functioning C-2-A buildings. 

  CHAIRPERSON MITTEN:  I guess I'm wondering 

why there seems to be such a departure from whatever 

the zones that's in place versus what we're looking at 

which is an underlying generalized plan. 

  MS. SELLIN:  It's exactly what we're 

wondering.  There just seems to be no rationale 

whatever. 

  CHAIRPERSON MITTEN:  Well keep going. 

  MS. SELLIN:  Okay.  If you turn to the 

page to the Ward 2 central neighborhood two, this area 

is mostly already built up with high rise buildings 

constructed within the last 25 years.  Disturbing is 

the inclusion of the south side of the 200 block of N 
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Street which is zoned R-5-B and is part of the Dupont 

Circle Historic District.  It does include two 

apartment buildings about six stories high and some 

rowhouses which I'll show you photographs of.  This 

block which has a power station at the corner serves 

as a demarcation between buildings to the south and 

the two and three story rowhouses to the north. 

There's no need for high rises in this block and I'm 

not sure there's any need in the mapped area where 

there are already fairly new high rises.  So there's a 

discountenance there. 

  The mapping proposal for Foggy Bottom 

appeared to include blocks which are part of the 

George Washington University Campus Plan and 

discrepancies could result between these two zones in 

the plan.  Foggy Bottom is an area PUDed to death and 

the Campus Plan in no way protects against PUDs.  The 

proposed R-5-D/E overlay would encourage PUD re-zoning 

particularly with the bonus. 

  The Planning Office should be concerned 

with further protection of the low rise portions of 

this neighborhood and the residential portions.  The 

R-5-E zoning haunts some of the desirable streets that 

are residential already such as 25th Street.  Further 

destruction of historic rowhouses in this extremely 
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fragile and beleaguered neighborhood is unwarranted. 

  The next page is Garfield on Connecticut 

Avenue.  The map suggests that only the area of one 

story commercial buildings just across from the zoo 

and see that little strip with high rise buildings 

around.  A large apartment complex wraps around this 

little strip with arms stretching out on either side 

of it on Connecticut Avenue.  The configuration of 

this ensemble allows morning light to illuminate the 

windows.  Building a 90 foot building on where the 

commercial buildings will destroy that light and air. 

  There are a number of high rise apartment 

buildings in R-5-D or -E zones which could be in 

danger of being zoned to the proposed overlay.  If you 

look at page four at the top ?- 

  CHAIRPERSON MITTEN:  That's going to be 

your closing thought so we'll look at page 4. 

  MS. SELLIN:  Okay.  That's an area that 

has a lot of open space and could be imperiled with 

the addition of a new building.  This extends about a 

block and it could really have severe defacing.  The 

next page shows the strip that I'm talking about and 

the building above it on Connecticut Avenue ?- 

  CHAIRPERSON MITTEN:  I need you to wrap it 

up. 
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  MS. SELLIN:  Okay.  Just above Cathedral 

does have a commercial use and it has a restaurant.  

So that would be a candidate and it could be 

completely defaced by the requirement for 15 foot 

ceilings and plate glass taking up 50 percent of the 

space.  So there are a lot of problems in the 

suggestion of this zone. 

  CHAIRPERSON MITTEN:  Did you have written 

testimony in addition to photographs? 

  MS. SELLIN:  I do. 

  CHAIRPERSON MITTEN:  You didn't submit the 

written part though, did you? 

  MS. SELLIN:  I will. 

  CHAIRPERSON MITTEN:  Terrific.  We'll have 

Mrs. Miller go next.  We'll just work our way across 

the table.  If you wouldn't mind going back to the 

table when you're done in case the Commission has any 

questions.  Take your time.  Go ahead. 

  MRS. MILLER:  I'm Dorothy Miller, 

Commissioner of ANC 2-A-05.  I'm here tonight to ask 

as Chair of ANC 2-A.  We had this on our agenda and we 

had a resolution.  Mr. Jackson came and was kind 

enough to explain everything to us.  That created a 

bit of confusion because our resolution wasn't clear 

enough to get a vote on.  So I would like to ask that 
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instead of just two weeks if you could extend it at 

least a month because this is a holiday season and our 

workload is extremely heavy.  It will be on our agenda 

again and we would have a chance to take another vote 

and discuss it further. 

  CHAIRPERSON MITTEN:  When is your next 

meeting? 

  MRS. MILLER:  Next Wednesday. 

  CHAIRPERSON MITTEN:  Why do you need a 

month then? 

  MRS. MILLER:  Because you have 

Thanksgiving and we have a couple of other projects 

going that really take our time. 

  CHAIRPERSON MITTEN:  Okay.  I hear you.  

Do you have anything you'd like to say tonight about 

the project? 

  MRS. MILLER:  Well, you said not to be 

specific, but when I looked at the map most of the 

things in our area would be along Pennsylvania Avenue 

or in the Campus Plan and both of those things bother 

us that you would want to have commercial in those two 

places because I don't think it belongs in either 

place.  Of course, we have to have the opinion of our 

ANC and that's what we're working on. 

  CHAIRPERSON MITTEN:  Okay.  I won't 
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mispronounce your name once again.  So I'll let you 

just say it. 

  MS. AKEL:  Okay.  Before you start the 

clock, I just want to say thank you Sharon Schellin.  

She was extremely helpful to me this week.  I had a 

lot of questions.  She returned all my calls and I'm 

very grateful. 

  MS. SCHELLIN:  Thank you. 

  MS. AKEL:  My name is Deborah Akel.  I'm 

an 11 year resident of Square 37 in the West End.  I'm 

here to speak out against this overlay proposal which 

I believe would open my square for redevelopment and 

leave my home vulnerable to demolition. 

  I strongly oppose this overlay for two 

reasons.  First of all, I don't believe the West End 

needs any more commercial space.  There's already a 

glut of vacant commercial space.  Last week I counted 

over 20 ground floor retail spaces in my neighborhood 

that are either vacant or are being leased as 

something other than retail.  With my testimony that I 

handed out, you can refer to this diagram with 

pictures of many of these empty spaces. 

  The Ritz-Carlton is a perfect example of 

this at 23rd between L and M.  They promised our 

neighborhood a multiplex movie theater to replace the 
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one it destroyed, a coffee bar, restaurants and 

shopping. 

  CHAIRPERSON MITTEN:  I'm going to ask you 

to focus on the overlay itself.  You're focusing on an 

area where it may be mapped.  So you have any specific 

comments on the text of the overlay itself. 

  MS. AKEL:  Well, this is what's relevant 

to me because this overlay is going to effect Square 

37.  In fact that's how this whole thing got started. 

  CHAIRPERSON MITTEN:  But that testimony is 

relevant for the map amendment case when we talk 

specifically about Square 37.  Did you have anything 

about the generic overlay? 

  MS. AKEL:  Well, okay I'll skip to the 

second reason why I think this overlay proposal is not 

right.  The Office of Planning presents it as being 

consistent with their comprehensive plan.  I believe 

that it's not consistent with the comprehensive plan. 

 The comprehensive plan encourages neighborhood 

diversity and zoning incentives for affordable 

housing.  This proposal accomplishes neither. 

  For example, the comprehensive plan states 

that all neighborhoods should welcome residents of 

diverse backgrounds and needs.  This proposal 

threatens diversity by squeezing out the students, mid 
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career professionals, immigrants and minorities of all 

ages, backgrounds and incomes who live in Square 37.  

  The plan states that it is the goal of the 

District to have adequate affordable housing for all 

District residents.  D.C. does not have adequate 

affordable housing and this proposal would add to the 

problem by inviting the demolition of the last 

affordable housing building in the West End. 

  Finally the plan states that the general 

objectives for housing are to recommend suitable 

regulatory zoning to meet housing production goals 

particularly for low and moderate income households.  

The only housing production I've seen in my 

neighborhood is luxury high rises that only the very 

wealthy can afford.  Most if not all of these luxury 

residences are well below capacity.  So what we have 

is a glut of vacant retail and luxury condos and a 

shortage of affordable housing.  This proposal will 

add even more to the problem. 

  I would like to add that I am a proponent 

of inclusionary zoning.  I feel this proposal is 

exclusionary zoning.  I think that we should focus on 

 leasing the vacant retail space in the West End first 

before we rezone to make room for more.  Other than 

that, everything else that I had to say this evening 
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is specific to Square 37 because it's very close to 

home.  It is home. 

  CHAIRPERSON MITTEN:  I understand that and 

we encourage you when we have that map amendment case 

to come back and you can talk at length about that. 

  MS. AKEL:  May I ask a question?  Is this 

way this proposal is written would our building be 

subject to demolition?  Can anyone answer that for us? 

  CHAIRPERSON MITTEN:  You can discuss that 

with Office of Planning or with Staff.  I can't answer 

that question.  We're not dealing with mapping at any 

particular location at this point. 

  MS. AKEL:  Okay.  Thank you. 

  CHAIRPERSON MITTEN:  Mr. Glew. 

  MR. GLEW:  Madam Chair and members of the 

Commission.  My name is Bill Glew.  Thank you for the 

opportunity to testify today on behalf of the Dupont 

Circle Citizens Association which I serve as 

President.  We understand that the purpose of the 

proposed text amendment is to give this Commission 

tools that it may use to promote neighborhood serving 

 retail and service uses in high density residential 

areas that are currently under served. 

  No one can object to bringing neighborhood 

serving uses to communities that have no pharmacy, 
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hardware store or grocery store.  One of the primary 

benefits of urban living is being able to walk to 

stores and restaurants rather than has to drive.  The 

Office of Planning is right to pursue the goal of 

bringing neighborhood serving uses to neighborhoods in 

the city that lack such amenities. 

  At the same time, we are concerned that 

the text amendment under consideration is far broader 

in its potential applicability than it needs to be to 

achieve the amendment's stated purpose.  The R-5-D and 

R-5-E zoning classifications include many parts of the 

city that already have plenty of neighborhood serving 

 retail and service businesses within convenient 

walking distance.  Such areas include 16th Street, New 

Hampshire Avenue and parts of P Street and Dupont 

Circle, much of the apartment corridor along 

Connecticut Avenue from the Taft Bridge, north to 

Chevy Chase and the apartment corridor along Wisconsin 

Avenue near the Washington Cathedral. 

  We are also deeply concerned that the 

proposed text amendment would conflict with historic 

preservation law and with historic district zoning law 

if the future Zoning Commission were to decide to 

apply it in an historic district.  If applied, the 

amendment would on its face require existing building 
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to be retrofitted as part of a substantial 

rehabilitation to include large ground floor display 

windows and minimum first floor ceiling heights of 15 

feet.  It simply would be impossible to meet these 

mandates while respecting the historical integrity of 

apartment buildings in historic districts.  Among the 

historic districts potentially affected by the 

proposed text amendment are the Dupont Circle, 16th 

Street, Woodley Park and Cleveland Park historic 

districts. 

  To give the city the zoning tools it seeks 

while addressing our twin concerns, we urge the Zoning 

Commission to add to the proposed text amendment a new 

section making it clear that the amendment may not be 

applied in either or both of two circumstances, (1) 

where an area already contains or is near several 

neighborhood serving retail and/or service uses and 

(2) where an area has been designated as historic or 

is the subject of a pending application for historic 

designation. 

  Without these changes, there is a real 

risk that a future zoning commission less sensible 

than this one might seriously consider applying the 

proposed text amendment in an historic district or in 

an area already well served by neighborhood oriented 
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retail and service businesses.  We also urge the 

Commission to delete bars and cocktail lounges from 

the list of qualifying neighborhood serving retail 

uses.  The last thing that a neighborhood without 

adequate neighborhood serving uses needs is a bar or 

cocktail lounge. 

  Madam Chair, our proposed amendment is 

copied into my pre-filed testimony and also attached  

to my testimony is a letter from the Dupont Circle 

Conservancy essentially supporting our testimony.  

Need I read those into the record? 

  CHAIRPERSON MITTEN:  No. 

  MR. GLEW:  I want to close by thanking you 

very much for your consideration of these suggestions 

and also want to say that your staff and Mr. Bastida 

in particular were very helpful in getting me grounded 

in my first experience in the world of zoning. 

  CHAIRPERSON MITTEN:  Thank you.  And 

hopefully not your last because it's so exciting.  Any 

questions for this panel?  All right.  Thank you all. 

 I have Keri Culver and anyone else.  I don't have 

anyone else on the list.  Anyone else who would like 

to testify in opposition now is the time to take a 

seat at the table.  Did you fill out some witness 

cards? 
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  MR. LOONEY:  Yes. 

  CHAIRPERSON MITTEN:  Okay.  Terrific.  Ms. 

Culver, whenever you're ready. 

  MS. CULVER:  Hi.  Thank you for your 

attention tonight.  My name is Keri Culver and I'm the 

Secretary of the Square 37 Tenant Association.  Our 

Association has looked closely at the proposed overlay 

and I'm here to convey our opposition on the following 

grounds, but let me first stress that our grounds are 

abstract grounds and not the particular ground under 

Square 37.  Our opposition is to the overlay as a tool 

for possible use anywhere in the District. 

  There are two components of the overlay, 

the high density residential and the retail.  First I 

would like to address the retail issue, neighborhood 

serving retail as it's often called in these 

discussions.  We certainly have no objection to that 

in principle, but in an area like ours in the West End 

that concept has failed in recent developments like 

the Ritz.  Developers can build retail spaces but they 

can't make stores occupy them.  The utility of that 

retail presupposes one thing.  Residents.  People who 

live their year-round, buy groceries every week, walk 

to the post office, eating old fashioned delis and 

trendy new places rent movies from shops and go to see 
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them at theaters.  Just plunking down retail space 

does not guarantee a customer base.  Witness the 

vacancy level in these prime ground floor locations in 

our area.  Such elevated vacancy feeds on itself, 

creating nighttime dead zones where people don't want 

to walk and where therefore retail shop windows won't 

be seen. 

  The other component of the overlay is the 

high density residential.  The draft text enumerates 

the purpose of the overlay district, the first of 

which is to allow high density residential development 

in the interest of economic development.  Increasing 

residential density allowances in this overlay will 

have the effect of opening an area to developer 

interest.  A lower density building like ours for 

example can be a owner's cash cow while it's zoned R-

5-B. 

  But if you apply the overlay, the quality 

of the land's value has changed.  Now it's value to a 

developer exceeds the value to the owner because of 

what that developer can make out of it.  What they can 

make out of it now more than ever in this super-heated 

 housing market is far from affordable housing.  It's 

ultra luxurious, six figures and up construction that 

shuts out nearly everyone who walks in D.C. where 
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average income overall and in our ward is a little 

over $40,000. 

  This all goes to the point of economic 

development.  If the developer can sell these deluxe 

units there has indeed been revenue generated for the 

District as well, but there are high costs too in 

terms of the long term quality of the city's 

neighborhoods.  To recoup what they must pay to get 

that land, developers have to create exorbitantly 

expensive housing and thereby contribute to part-time 

tenancy.  This is the opposite of the local who makes 

a neighborhood thrive who lives, walks, works and 

spends near home. 

  In such a climate, developers can not 

afford to make neighborhood serving residential and 

the retail is an empty afterthought and it contributes 

to the polarization of the neighborhoods, wealthy 

people in one zone and working or middle class people 

somewhere else many times even outside the District.  

The diverse community characters of D.C. neighborhood 

like ours can easily be rent by the spot zoning 

represented by this overlay plan. 

  So there is a fundamental incompatibility 

of interest between community members and developers 

in this instance.  The opportunity to build and court 
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this economic development comes with a cost to the 

community in affordable housing.  Without that, you 

have a neighborhood rather like ours, hotel visitors, 

some residents full-time, but many more for whom 

residence is a part-time weigh station and weak 

support for retail. 

  In other parts of the city as well, 

carving a block out of a community and changing its 

zoning might be beneficial and it might not.  The 

zoning process is supposed to protect the balance 

between these two at times competing and at times 

overlapping sets of interests.  The overlay would 

circumvent that rezoning process in effect allowing 

the developers an end run to rezone an area.  That 

diminishes the cost to the developer and weakens the 

community's voice. 

  That's a voice that should be considered. 

 That people who live in a place are what makes its 

retail profitable.  They are the ones that make a 

neighborhood healthy and lively.  Alarmingly there's 

not even a hearing on the overlay petition unless 

requested by special exception.  Note the language 

there that it would be the exception rather than the 

rule. 

  RTS has been organized for two years so we 
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would likely to know that we need to file an 

exception, but a developer could very easily select a 

neighborhood without raising a stir and request an 

overlay completely cutting the locals out of the 

process.  That's an event that's made imminently 

possible by this overlay amendment and one that as the 

representatives of the residents of D.C., the Zoning  

Commission should evaluate very critically. 

  So the development that this overlay would 

encourage would have unintended consequences for the 

neighbors, the neighborhoods in which it's applied, 

consequences that negate the good neighborhood retail 

that the overlay is supposed to facilitate.  High 

density extravagant housing prospects could undercut 

the fabric of a neighborhood by sacrificing middle 

income residents that make the neighborhood viable.  

The manner in which this overlay would favor 

developers' interests by cutting the public out of the 

zoning hearing process is simply unacceptable in the 

capital of democracy.  Thank you for considering our 

testimony. 

  (Applause.) 

  CHAIRPERSON MITTEN:  No outbursts.  Thank 

you.  Sir.  Would you turn on your microphone for me? 

 Thank you. 
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  MR. LOONEY:  Hi, my name is Mark Looney.  

I'm the Acting Chair of the D.C. Tenants Advocacy 

Coalition.  We're a citywide tenant organization 

representing hundreds of tenant organizations 

throughout the city.  I think this proposed change to 

the zoning code would be better named "The High 

Demolition Residential Overlay" instead of the High 

Density Overlay. 

  A name of people have talked tonight about 

the threat to apartment buildings.  You have had 

several hearings on this matter already.  You had two 

hearings on this last year.  There are some procedural 

problems with the way that you're proceeding on this. 

 I'm a former ANC chair.  I was chair of ANC 3-B 

previously.  I'm familiar with the procedures that 

you're supposed to follow. 

  First of all, there is a problem with the 

lack of proper notice to the neighborhoods that are 

affected by this in terms of notifying people in 

buildings who would be affected by the proposed zoning 

change.  There is an issue about the city planning 

office not having any dialogue whatsoever with tenant 

organizations, citywide housing organizations. 

  In fact, the first hearing on this in June 

2002, Mr. Jackson stated he had met with some industry 
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representatives.  When the question came up by either 

Mr. Hood or Mr. May "How is affordable housing being 

addressed", Mr. Jackson's response which is not 

appropriate in terms of the serious significance of 

this proposed amendment on housing in the city was 

"We'll deal with affordable housing in another way."  

I think there are serious problems if you proceed to 

take action on this because you haven't followed the 

proper notification procedures. 

  How many buildings are affected by this?  

How many tenants?  The majority of the city's 

residents are tenants.  You have no idea.  You don't 

know.  The issue was brought up at previous hearings 

about what buildings have to retrofitted.  People have 

talked tonight about the danger of smaller scale 

buildings such as the Tiverton being demolished, 

purchased by a developer who would tear down the 

building, evict the tenants, build a high rise 

building, denser development which this overlay would 

award extra density to. 

  In addition to that, there is the issue of 

retrofitting buildings.  This came up previously.  Ms. 

McCarthy responded at a previous hearing "Yes, that 

could happen" and she talked about on Wisconsin Avenue 

it could happen and it could happen to apartment 
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buildings on Connecticut Avenue and it could happen to 

buildings near Metro stops such as the Hot Properties 

List that the city made which resulted in a large 

protest by tenants at the Mayor's Church when he tried 

to inappropriately condemn apartment buildings, about 

50 buildings, that are currently inhabited by tenants 

and then backed off on that.  Also other areas where 

residential borders commercial. 

  But what about the buildings which would 

not comply if these were put into effect at particular 

neighborhood?  Would the tenants on the first floor so 

that the 0.5 FAR is met be evicted from their units if 

they live on the first floor?  Overall this proposal 

totally conflicts with the city's housing policy. 

  The city submits a comprehensive housing 

plan to the Department of Housing and Urban 

Development.  It states the desire of the city to 

maintain affordable housing.  In exchange for the 

plan, the city receives millions of dollars each year 

from the Federal Government so we would not like to 

have to take legal action against you and we would not 

like to have to write HUD to say that this has been 

approved and you should deny the city its housing 

money, but we will do that if we have to. 

  CHAIRPERSON MITTEN:  Thank you.  Any 
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questions for these folks?  Thank you both for coming 

down.  Anyone else who would like to testify in 

opposition?  All right.  I just had one follow-up 

question for the Office of Planning because I guess I 

was a little alarmed by Ms. Sellin's photographs which 

suggested that forget about the overlay.  There's a 

significant imbalance between what the generalized 

land use map says and what zoning is in place for 

those areas.  I don't know if you have any response to 

the map that you had prepared and that she used to 

take those photographs. 

  MS. McCARTHY:  Right.  Thank you, Madam 

Chair.  There were a number of comments tonight that 

indicated a misunderstanding of the high density 

retail/residential overlay.  For one thing, let me 

just stress that even if the overlay were to be 

applied to an area that is currently zoned R-5-D, R-5-

E which is all that we are talking about, existing 

buildings are grandfathered in.  No one would then be 

forced to go put retail into a building that preexists 

and that already has residential tenants into it. 

  With regard to the pictures that Ms. 

Sellin submitted, in all of those instances or in many 

of them that contain information about the existing 

zoning, they were all presently zoned C-2-A and C-2-B 
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or R-5-B or C-2-C.  So the only one that I see that 

seems to just that it's R-5-D is the Cathedral 

Mansions which first of all is a designated historic 

landmark in the 3300 block of Connecticut and is an 

existing building that is protected historically.  So 

there would be no incentive to tear it down because 

one would not be permitted to under the District's 

Historic Preservation Law.  There is no indication in 

the photos about the other apartment building that 

listed on page 4, Cathedral and Connecticut Avenue as 

to what the underlying zoning is.  The others ?- 

  PARTICIPANT:  (Off microphone.) 

  CHAIRPERSON MITTEN:  Let's just let Ms. 

McCarthy speak please. 

  MS. McCARTHY:  So as I indicated in my 

opening remarks which I think several of the speakers 

weren't here for, when the comprehensive plan 

designates something for mixed use, there are a few 

zones such as C-2-A that do permit a mixture of 

commercial and residential.  In those instances where 

there are existing buildings that have residential and 

have commercial on the ground floor, those already 

provide what the Office of Planning would be looking 

for so there would be no reason to come back and 

propose that the zoning would be changed to R-5-D or 
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R-5-E in those instances. 

  What we are talking about are places where 

we in response to the comprehensive plan change the 

zoning to commercial zoning in order to be able to 

provide first floor ground level retail services.  The 

only option would be to create an incentive to in fact 

tear down what is there and to displace residents of 

lower scale buildings because it then would be 

commercially zoned. 

  The whole reason that we created this zone 

was because we talked to tenant groups who said they 

wanted a way to have neighborhood serving retail 

without having an office building and the kind of 

traffic and displacement that commercial zoning and 

office buildings would bring.  So the examples of maps 

that Mr. Jackson had included in a much earlier report 

were instances where the comprehensive plan called for 

high density residential with low to moderate density 

commercial. 

  Any time that the Office of Planning were 

to be proposing a change in zoning if the zoning there 

is now lower than what the comprehensive plan calls 

for, we would look at the character of the area.  We 

would also nominate as we are going around now finding 

instances where there is inconsistency between the 
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comprehensive plan map and the current zoning we will 

look at them as top priorities when we redo the 

comprehensive plan to see whether there should be 

changes made in the generalized land use map to 

preserve what are good quality, sustainable 

neighborhoods. 

  High density retail/residential we were 

largely considering to apply to those places where we 

 already have high density zoning.  In those instances 

where we had examples where there were zoning 

consistency requests - and Square 37 was an example of 

those - where there is a discrepancy between the 

zoning that is on the site now and the comprehensive 

plan land use designation we would certainly look at 

whether we want to apply that to all of the high 

density zoning, to all of those sites, or only to a 

portion of the square. 

  But we are bound as we all.  We're in a 

pickle that the law says that zoning can't be 

inconsistent with the comprehensive plan.  I don't 

think the objections that have been raised are 

objections to having an additional tool in our kit bag 

to deal with how we can encourage residential 

development in the city and yet still provide 

commercial services to the residents. 
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  Let me make it clear that some of the 

people that have testified that the only additional 

density that would be conveyed by this overlay that 

we're considering here tonight is 0.5 FAR.  That's 

basically half of a floor.  That would be to 

compensate for people having to provide 15 foot floor 

to ceiling heights and having to provide retail at the 

ground floor. 

  A half of a floor will never be the 

incentive for somebody to buy a piece of property, 

tear it down and build a new building.  That's just 

simply not enough increase density to make it 

worthwhile for a developer to buy a building.  So this 

overlay in and of itself doesn't convey inappropriate 

density.  This overlay merely makes it possible for 

somebody to provide retail on the ground floor.  Does 

that answer your question? 

  CHAIRPERSON MITTEN:  Yes.  Thank you. 

  COMMISSIONER HOOD:  Madam Chair, I have 

one quick follow-up.  The last speaker spoke, Ms. 

McCarthy, about ?- You may have answered this in your 

answer just now but I got lost in it.  I appreciate 

your answering the Chair's question, but I want to be 

more specific about it.  He mentions about residents 

on the first floor.  I want to make sure that we don't 
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create an issue if this approved that we put in place 

something where we start dealing with intimate domain. 

 I just want to make sure that his last statement does 

not happen. 

  MS. McCARTHY:  Right.  I think we need to 

be very careful and very clear in the language in the 

overlay.  Some of the discussions we've had tonight 

have raised some additional points that we need to be 

sure and amplify that we should distinguish between 

new construction and existing construction.  Because 

of the way zoning works, if you had an existing 

apartment building and it had residential uses on the 

ground floor - it's important to note that most 

apartment buildings have very little in the way of 

residential uses on the ground floor because they have 

the trash and the loading and the mailboxes and the 

lobby and a lot of other uses and because ground floor 

locations are usually not very attractive to tenants - 

that was rezoned to the high density 

retail/residential overlay and there were requirement 

for ground floor retail because that building would be 

grandfathered in, nobody would be forced to convert 

first floor residential into retail.  That just 

wouldn't happen.  That building would be simply 

grandfathered and that would only apply to buildings 
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that were substantially rehabed over 100 percent of 

the assessed value as we recommended or new 

construction. 

  COMMISSIONER HOOD:  Okay.  Thank you. 

  MR. JACKSON:  Now I also need to clarify 

that under the current text if the trigger was met in 

terms of the construction costs, then the additional 

protection is that if more than 50 percent of the 

gross floor area is already dedicated residences then 

it's entirely exempt.  But that is the current trigger 

in the regulations.  So in other words, a caretaker's 

unit on the first floor would not be enough to the 

trigger.  But after you consider the first floor as an 

apartment, then it wouldn't apply. 

  CHAIRPERSON MITTEN:  There would be no 

requirement. 

  MR. JACKSON:  There would be no 

requirement. 

  COMMISSIONER HOOD:  Got you.  Thank you. 

  CHAIRPERSON MITTEN:  Thank you.  I would 

like to thank you all for coming down this evening and 

participating in our hearing.  The record will be 

closed on Thursday, December 11 at 3:00 p.m.  That 

would be the last time to make any filings.  Those 

filings can be made in the room next door. 
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decision at one of our regular monthly meetings.  If 

you are interested in finding out the schedule for the 

meetings or if this case might be on it, you can 

contact Staff.  You should also be aware that should 

the Commission proposed affirmative action, the 

proposed action will be published in the D.C. Register 

as proposed rulemaking with a period of time for 

public comment. 
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  In addition, the proposed rulemaking will 

be referred to the National Capital Planning 

Commission ("NCPC") for Federal impact review.  The 

Zoning Commission will then take final action at a 

public meeting following receipt of public comments 

and the NCPC comments after which a final rulemaking 

and order will be published.  Today's hearing is not 

adjourned.  Off the record. 

  (Whereupon, the above-entitled matter was 

concluded at 8:31 p.m.) 

 

 

 

 

 


